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The genesis of the current phase
of the Israeli-Palestinian conflict
lies in the occupation by Israel of
the West Bank from Jordan, the

Sinai (including Gaza) from Egypt and the
Golan Heights from Syria during the 1967
Six-day War.1   The West Bank and Gaza
Strip, areas collectively referred to as the
occupied territories, remain under effective
control by Israel.  This protracted conflict
is now in its fourth decade and has been
continuously marked by acts of political
and state violence, widespread violations of
human rights and a near total abandonment
of the rule of law.

From the beginning of the occupation,
the Israeli authorities have employed
numerous controversial security measures
in the occupied territories aimed at curbing
Palestinian violence.  Such measures have
included house demolitions and sealings;
curfews and closures; the construction of
settlements in the territories; administrative
detention; deportations; closure of educa-
tional facilities; disconnection of electricity,
telephone and water supplies; targeted

assassinations; and the recent construction
of a “security wall” between the West
Bank and Israel.  While the state of Israel
undoubtedly faces a real threat to its
security, many of these measures and the
way in which they are employed would
seem to go beyond what is permitted by
international humanitarian and international
human-rights law.

This article will explore the legality
under the laws of occupation of a number
of these security measures.  Specifically,
Israel’s policy of demolishing and sealing
the houses of persons suspected or con-
victed of unlawful activity; the authorities’
use of strict and prolonged curfews; the
closure of educational facilities; and the
closure of cities, towns and villages will be
examined.  The impact of each of these
measures on the conflict as a whole will be
considered, as frequently repressive
measures serve to antagonize and create
resentment among the local population,
rather than effectively dealing with threats
to security.  But first, a brief examination
of the legal regime that applies in an

* Special thanks to Dr. Kathleen Cavanaugh for her helpful comments.

darcy.p65 11/7/2003, 7:24 PM57



58

MIDDLE EAST POLICY, VOL. X, NO. 4, WINTER 2003

occupied territory and an outline of those
specific norms of international humanitar-
ian law of particular relevance to the
Israeli-Palestinian conflict.

INTERNATIONAL LAW
While the views of the Israeli govern-

ment and some commentators challenge the
applicability of international humanitarian law
in the West Bank and Gaza,2  these argu-
ments are entrenched in politics rather than
law and go against the almost unanimous
view of the international community as
expressed through the U.N. General Assem-
bly3  and Security Council.4   The prevailing
view is that, because the West Bank and
Gaza have been occupied by Israel since
1967, the laws of belligerent occupation are
fully applicable in those areas.

The rules of this body of law are
derived mainly from two treaties: the
Regulations annexed to the Fourth Hague
Convention of 19075  and the Fourth
Geneva Convention of 1949 Relative to the
Protection of Civilian Persons in Time of
War.6   Israel has not acceded to the 1907
Hague Convention but does consider itself
bound by its provisions on account of their
customary international-law status.7

Although Israel has signed and ratified the
Fourth Geneva Convention, it has refused
to recognise the full de jure applicability of
this treaty in the occupied territories.  Yet
Israel claims that in practice any actions
taken there have been in accordance with
the “humanitarian provisions” of the
convention.8   When hearing petitions
relating to actions taken in the occupied
territories, the Supreme Court of Israel has
contended that it is only bound to look at
those provisions of the Fourth Geneva
Convention that reflect customary interna-
tional law.9   It is worth noting in this regard

that the Fourth Geneva Convention has
almost as many state parties as the Charter
of the United Nations, with little, if any,
hostility towards the rules contained
therein.

The Laws of Occupation
Describing territory as occupied stems

from the established principle that sover-
eignty over territory cannot be acquired by
the use of force.  Thus, any lands that have
fallen under the control of a belligerent are
seen as occupied until a post-war agree-
ment determines their status.10   The laws
of occupation seek to regulate the activities
of the occupying power and correspond-
ingly to guarantee the protection of the
rights of the local population of the terri-
tory.  Article 43 of the Hague Regulations,
as the foundation of these rules, demands
that the occupant take all measures “in his
power to restore and ensure, as far as
possible, public order and safety,11  while
respecting, unless absolutely prevented, the
laws in force in the country.”  The Fourth
Geneva Convention contains a similar
article, Article 64, which allows for the
penal laws of the occupied territory to be
“repealed or suspended by the Occupying
Power . . . where they constitute a threat
to its security or an obstacle to the applica-
tion of the present Convention.”  This
article also provides that

The Occupying Power may, however,
subject the population of the occupied
territory to provisions which are
essential to enable the Occupying
Power to fulfill its obligations under
the present Convention, to maintain
the orderly government of the
territory, and to ensure the security of
the Occupying Power, of the members
and property of the occupying forces

darcy.p65 11/7/2003, 7:24 PM58



59

DARCY: IDF MEASURES AND THE LAWS OF OCCUPATION

or administration, and likewise of the
establishments and lines of communi-
cation used by them.12

The authoritative Commentary to the
Fourth Geneva Convention clearly estab-
lishes that “these varied measures must not
under any circumstances serve as a means
of oppressing the population.”13   Article 78
outlines that “[i]f the Occupying Power
considers it necessary, for imperative
reasons of security, to take safety mea-
sures concerning protected persons, it may,
at the most, subject them to assigned
residence or to internment.”14

Article 47 of the Fourth Geneva
Convention sets forth that the civilian
population, as protected persons, “shall not
be deprived, in any case or in any manner
whatsoever, of the benefits of the present
Convention.”  This is seen as an attempt
“to minimize the impact of occupation on
the population, subject to the legitimate
security concerns of the occupant.”15   The
Geneva Convention expressly prohibits
inhumane treatment of protected per-
sons,16  individual or mass forcible transfers
or deportations of civilians,17  forcing the
population to serve in the military of the
occupying power,18  and the destruction of
property unless as an absolute military
necessity.19   An occupying power is also
subject to a number of positive obligations
under the law of occupation. For example,
the proper functioning of child-care and
education institutions must be guaran-
teed;20  the occupying power must ensure
that food and medical supplies reach the
population;21  medical and hospital services
must be maintained;22  and national Red
Cross societies must be allowed to carry
out their activities.23

It can be seen that the laws of occupa-
tion set down substantial protection for the

human rights of a population under occupa-
tion, while also giving due credence to the
legitimate security concerns of the occupy-
ing power.  I will now look at a number of
security measures where the juxtaposition
between these two duties of an occupying
power is brought in to sharp relief.

SECURITY MEASURES
Defense (Emergency) Regulations,
1945

Several of the security measures taken
by the Israeli army in the occupied territo-
ries rely on the 1945 Defense (Emergency)
Regulations enacted by the British during
the time of their mandate over Palestine.24

These were subsequently repealed by the
British government upon termination of the
mandate.25   However, the Israeli authori-
ties, citing a procedural error and the “local
law” requirements of the laws of occupa-
tion, argue that these laws were not
effectively repealed and continue to remain
in force in the territories.26   The authori-
ties’ assertion on this issue is strongly
contested,27  and their continued reliance on
these laws and the use of the measures
prescribed thereunder are highly question-
able under the laws of occupation.

House Demolitions
The Israeli Ministerial Committee for

Matters of National Security stated on July
31, 2002, that “[a]ccording to the evalua-
tion of the government and security forces,
destruction of the homes of attackers is a
deterrent to the initiatives of potential
attackers.”28   A few days later, the Su-
preme Court of Israel effectively removed
the right to judicial review of demolition
orders issued by the military commanders
of the occupied territories.29   Since then,
over 300 homes have been completely
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demolished by the Israeli Defence Forces
(IDF) in those territories.30

Punitive house demolitions are carried
out under Regulation 119(1) of the 1945
Regulations.  The provision reads:

A Military Commander may by order
direct the forfeiture to the Government
of Palestine of any house, structure, or
land from which he has reason to
suspect that any firearm has been
illegally discharged, or any bomb,
grenade or explosive or incendiary
article illegally thrown, detonated,
exploded or otherwise discharged, or
of any house, structure or land
situated in any area, town, village,
quarter or street the inhabitants or
some of the inhabitants of which he is
satisfied have committed, or attempted
to commit, or abetted the commission
of, or been accessories after the fact to
the commission of, any offence
against these Regulations involving
violence or intimidation or any
Military Court offence; and when any
house, structure or land is forfeited as
aforesaid, the Military Commander
may destroy the house or the struc-
ture or anything in or on the house,
the structure or the land.31

Regulation 119(1) appears in a section of
the 1945 Regulations titled “Miscellaneous
Penal Provisions.”  The demolition of
houses as punishment for actual or sus-
pected crimes or as a deterrent against
future acts of violence may constitute a
violation of property rights and a form of
collective punishment. Their use as a
punitive measure is legally dubious, often
involving a denial of due-process rights.32

International humanitarian law affords
substantial protection of the property rights
of civilians,33  subject to one important

caveat; military necessity.  Article 23(g) of
the Hague Regulations holds destruction of
private property to be unlawful unless
“imperatively demanded by the necessities
of war,” while Article 53 of the Fourth
Geneva Convention prohibits the destruc-
tion of private property, except where
“such destruction is rendered absolutely
necessary by military operations.”34   The
International Committee of the Red Cross
views “military operations” as “move-
ments, manoeuvres, and other actions
taken by the armed forces with a view to
fighting.”35   Punitive house demolitions
are not usually carried out during combat,36

but rather are taken in response to illegal
actions, often several months after such
actions have been committed.  Acts of
punishment cannot fall within the absolute
military-necessity exception for property
destruction.

The contention that house demolitions
can be justified because of a claimed
deterrent and thus security value37  would
also fall afoul of the military-necessity
requirement.  The laws of belligerent
occupation make a clear distinction be-
tween actions of a military nature and
those necessary for security reasons.38   It
is argued that the demolition of houses will
serve to deter future attacks and thus such
measures have an essential security
function; however, the law is clear that
property can only be destroyed on military
grounds, and then only when it is abso-
lutely necessary.

While punitive house demolitions are
clearly unlawful on this front, their legality
can also be challenged on other grounds.
More often than not, house demolitions
directly affect innocent persons who were
not implicated in the original unlawful
activity, in violation of the prohibition of
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collective punishment.  Article 50 of the
Hague Regulations states that no penalty
“shall be inflicted upon the population on
account of the acts of individuals for which
they cannot be regarded as jointly and
severally responsible,”39  while Article 33
of the Fourth Geneva Convention lays a
prohibition on punishing persons for crimes
they did not person-
ally commit.  The
non-individual nature
of the penalty of
demolition is per-
fectly underscored
where the offender
was not the actual
owner of the
house,40  where this
punishment is imposed in addition to a term
of imprisonment, and where the person
who committed the initial offense is already
deceased.41   As Palestinian houses are
usually home to several nuclear families,
innocent persons almost always suffer the
penalty of demolition.  One demolition
order upheld by the Supreme Court left 27
people homeless,42  clearly illustrating the
collective nature of the sanction.  Profes-
sor David Kretzmer, a prominent Israeli
academic and former member of the U.N.
Human Rights Committee, would contend
that “the immediate aim of demolishing the
house is not to deny rights or freedoms of
that person but to cause suffering to his
family.”43

As a form of punishment, house
demolitions are both highly irregular and
extremely harsh.  One would be hard
pressed to find domestic legal systems that
would explicitly endorse the demolition of
homes as a punishment for crimes.  These
demolitions can also be viewed as a form
of cruel and inhuman punishment.  The

U.N. Committee against Torture has held
that demolitions may, in certain circum-
stances, violate Article 16 of the Conven-
tion Against Torture.44   The laws of
occupation set down a number of clear
rules an Occupying Power must adhere to
in the imposition of any sentences.  For
example, Article 71 of the Fourth Geneva

Convention stipu-
lates that “[n]o
sentence shall be
pronounced by the
competent courts of
the Occupying
Power except after
a regular trial.”45

House demolitions
are almost always

imposed extrajudicially, in clear denial of
the rights of due process.

Punitive house demolitions constitute
an unlawful violation of property rights, a
measure of collective punishment, and a
form of cruel and inhuman treatment.
Article 78 of the Fourth Geneva Conven-
tion limits security measures concerning
protected persons to assigned residence or
internment.46   Israel, as an occupying
power, by demolishing houses as a punitive
measure, exceeds the powers granted to it
under the laws of occupation.

Curfews
Throughout the Israeli-Palestinian

conflict, lengthy curfews have regularly
been imposed by the IDF in the occupied
territories.  Regulation 124 of the 1945
Regulations states:

A Military Commander may by order
require every person within any area
specified in the order to remain within
doors between such hours as may be
specified in the order, and in such

One would be hard pressed
to find domestic legal systems
that would explicitly endorse
the demolition of homes as a
punishment for crimes.
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case, if any person is or remains out of
doors within that area between such
hours without a permit in writing
issued by or on behalf of the Military
Commander or some persons duly
authorised by the Military Commander
to issue such permits, he shall be
guilty of an offence against these
regulations.47

Prima facie, the use of a curfew as a
security measure would not be a consider-
able cause for concern.  However, when
curfews are imposed continuously for
prolonged periods with only brief respites,
and when their enforcement is policed with
lethal force, their legality must be examined
more closely.  Since the commencement of
Operation Defensive Path in June 2002,
the use of lengthy curfews has become
widespread throughout the West Bank.48

An Israeli army spokesperson stated
that the purpose of a particular two-month
curfew in Hebron was “to enable the IDF
soldiers to conduct battles in built areas
with no obstructions, and to protect the
lives of the residents . . . [and] to prevent
Palestinian residents from joining the
riots.”49   Curfews have also been used to
prevent disturbances during house demoli-
tions, as a preventive measure on days of
national or religious significance,50  and also
in direct response to the commission of
illegal acts ranging from stone throwing to
the killing of Israeli settlers, in order to
allow for “unimpeded investigation” and the
possible apprehension of the perpetrators.51

Article 43 of Hague allows an occupy-
ing power to “take all the measures in his
power to restore, and ensure as far as
possible, public order and safety.”52   An
occupant may subject the population to
provisions that are essential for orderly
government and to ensure the security of

the occupying power.53   As already stated,
Article 78(1) of the Fourth Geneva Con-
vention limits such security measures to, at
the most, assigned residence or intern-
ment.54   While curfews would seem less
severe and thus permissible, the Commen-
tary to this convention makes it clear that
“there can be no question of taking collec-
tive measures; each case must be decided
separately.”55   The limited use of curfews
as a means of maintaining public order and
security can be considered legal under the
laws of occupation, but those imposed as a
preventive or deterrent measure and, more
seriously, as retribution or punishment
would be harder to justify.

Where a curfew is imposed as retribu-
tion in response to the commission of illegal
acts, it may violate the prohibition of a
collective punishment, through its harsh
effects on persons who have not personally
committed any crime.56   One IDF soldier
who served during Operation Defensive
Shield stated that “[e]veryone, even the
company and battalion commanders, said
that the curfew is a means of punishment,
that the population had to feel the pain so
they’ll know that Arafat is a terrible
leader.”57   Acts of collective punishment
are unlawful under the rules of belligerent
occupation.

Preventive curfews, those enforced for
extremely lengthy periods of time, have a
serious effect on everyday life.  Rights
such as freedom of movement, the right to
education, the right to employment, and the
right of access to adequate food, water and
healthcare are considerably abridged by
such curfews.58   Statistics supplied by the
Palestine Red Crescent Society show that
every major West Bank town has been
subjected to extensive curfews over the
past two years.  The 130,000 people of
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Nablus were under curfew for over 70
percent of the time during one particular
eight-month stretch.59   Twenty-four-hour
curfews, without any break, were often
imposed for periods of up to two weeks.60

The Hague Regulations demand that
“public order and civil life”61  be ensured
and that “[f]amily honor and rights . . .
must be respected.”62   Preventing workers
from reaching their workplaces, businesses
from opening, friends and relatives from
visiting, and children from attending school
is a clear affront to these legal obligations
of an Occupying Power.  It is also worth
noting that curfews have always been
imposed on a discriminatory basis between
Palestinians and the settlers living in the
occupied territories.63

One of the most serious abuses of the
curfew regime has been the use of live
ammunition and tear gas by the IDF to
enforce curfews.  One human-rights NGO
has reported that fifteen Palestinians,
including nine children, have recently been
killed by IDF soldiers enforcing curfews.64

This is clearly an unjustified and excessive
use of force, casting further doubt on the
legality of these curfews.

Although the use of curfews is not
explicitly prohibited by the laws of occupa-
tion, and their use can serve a genuine
security purpose, the way in which the IDF
has used them in the occupied territories
would seem to greatly exceed what was
envisaged by the drafters of the Hague and
Geneva laws.  Since March 2003 there has
been a significant decline in the use of
curfews as a security measure, with the
notable exception of their continued use in
Hebron.  With the collapse of the current
peace negotiations, it is to be wondered
how long this hiatus will continue.

Closure of Educational Institutions
Since the late 1980s the Israeli army

has regularly closed schools or universities
on security grounds, particularly during
times of increased Palestinian violence.65

In January 2003, two Palestinian suicide
bombers killed 22 Israeli citizens in Tel-
Aviv.66   The Israeli Security Cabinet
decided, in the immediate aftermath of the
bombing, that its response would include
the closure of several Palestinian universi-
ties.67   A military order was issued by the
IDF for the closure of both Hebron Univer-
sity and the Palestinian Polytechnic, also in
Hebron.68   The university was closed on
the grounds that illegal activities had taken
place there and that “opening the institution
may result in a threat to the region, and to
the security of the defense army, and of the
general public.”69   Subsequently, the initial
two-week closure order for the Polytechnic
was renewed for a further three weeks,
while the closure of Hebron University was
extended until July.70

Article 50 of the Fourth Geneva
Convention compels Israel, as an occupy-
ing power, to “facilitate the proper working
of all institutions devoted to . . . the educa-
tion of children.”71   The frequent closure
of schools and universities is a clear failure
on the part of Israel to uphold its duties
under the laws of occupation to maintain a
degree of normal life in occupied territo-
ries.  The United Nations has condemned
the closure of educational institutions in the
occupied territories.72   Furthermore, as
already stated, the laws of occupation
prohibit the punishment of persons for
crimes that they did not personally commit.
When universities are closed in the imme-
diate aftermath of crimes, these actions
bear all the hallmarks of prohibited acts of
collective punishment.  It is difficult to see
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what security benefits can be derived from
the closure of educational institutions.  On
the contrary, these actions would seem to
be more of an encouragement for Palestin-
ian youths to engage in hostile acts towards
the occupying power.

Internal Closure
The closure of cities, towns and

villages is another action taken by the IDF
in the name of security.  Closure involves
physically preventing Palestinians either
permanently or temporarily from leaving or
entering those areas under closure.  This is
achieved by placing cement blocks, boul-
ders, banks of rubble or earth, or manned
checkpoints on all the roads leading to the
closed town or village.73   Throughout the
West Bank, the presence of thousands of
roadblocks has rendered travel almost
impossible.74   This is further compounded
by the existence of a network of roads and
highways in the West Bank, the use of
which is reserved exclusively for the
inhabitants of settlements,75  and also by
the fact that Palestinians cannot travel in
certain areas unless they hold a particular
I.D. or travel permit.

Closures involve a severe curtailing of
the freedom of movement of the Palestin-
ian inhabitants of the occupied territories,
not unlike that endured under curfews.
Access to employment and education is
prevented and delivery of water, food and
medical supplies interrupted.  On occasion,
persons needing urgent medical attention
have died because of delays caused by
roadblocks and army checkpoints.76   In
February 2002, the International Commit-
tee of the Red Cross initiated a Closure
Relief Programme in an attempt to allevi-
ate some of the suffering.77   In addition,
Human Rights Watch has reported that

soldiers enforcing the closure policy “often
beat and humiliated [Palestinian drivers]
and their passengers, slashed tires, shot at
vehicles, and confiscated keys for lengthy
periods.”78

While manned army checkpoints do
serve a genuine security purpose, their
excessive proliferation in the occupied
territories and the arbitrary and undue
delays that have become an almost daily
occurrence at checkpoints go far beyond
what is required for security.  Moreover,
piles of rubble, earth or rocks are not
insurmountable obstacles for would-be
attackers.  Any remote security aims that
might be achieved by their use is clearly
disproportionate to the drastic effect these
have on daily life for the local population.  In
October 2003, despite the IDF’s imposition
of a ‘complete closure’ in the territories, a
Palestinian suicide bomber made her way
from the West Bank to Haifa and killed 19
innocent people and injured more than 50 in
an attack on a seafront restaurant.79

Several nongovernmental organizations
would view the use of closures as a form
of collective punishment in violation of
Article 50 of the Hague Regulations and
Article 33 of the Fourth Geneva Conven-
tion.80   The U.N. special rapporteur on
human rights in the Palestinian territories
has contended that checkpoints do not
serve a bona fide security purpose but
instead are “the institutionalization of the
humiliation of the Palestinian people.”81   It
is this author’s contention that closures,
much like curfews, are exactly what Jean
Pictet warned against in the Commentary
to the Fourth Geneva Convention. They
would seem to be measures taken under
the guise of security which in fact “serve
as a means of oppressing the population”82

of the occupied territories.
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CONCLUSION
House demolitions, closure of educa-

tional institutions, prolonged curfews, and
prevention of access to cities, towns and
villages are a number of the actions taken
by the Israeli military in the name of
security.  Punitive house demolitions are
unmistakeably illegal under international
law.  The other measures discussed may
be viewed as forms of collective punish-
ment and thus as an abuse of the power
granted to an occupier under the laws of
belligerent occupation.  While the state of
Israel undoubtedly faces a serious threat to
its security, the actions taken by the IDF go
beyond what an occupying power is
permitted.

The Fourth Geneva Convention
expressly prohibits collective penalties and
“all measures of intimidation or of terror-
ism,”83  not just for the benefit of the local
population but also for the security of the
occupier.  Any measures of intimidation
aimed at the local population for prevention
of hostile acts have “by reason of their
excessive severity and cruelty, kept alive
and strengthened the spirit of resis-
tance.”84   Subjecting a population, the
majority of whom live below the poverty
line, to these repressive measures will not
pacify and placate, but rather fuel further
resentment towards the occupying power.
The actions taken by the Israeli authorities
in the name of security are probably more

successful at recruiting new members to
the armed groups operating within the
occupied territories than at guaranteeing
the safety of Israeli citizens.

As one IDF refusenik has argued,

These actions on the part of the IDF
provide no protection to Israel.  They
protect only the settlements built on
conquered territory, where Israel has
no right to establish settlements.  The
friction with the Palestinian population
is caused by the need to provide
settlers with freedom of movement,
not by the need to prevent suicide
bombers entering Israeli territory . . . I
would be very glad to serve the IDF
on any mission entrusted to us, as
long as its objective is not connected
with subduing the Palestinian popula-
tion under our rule.85

In his latest report, the U.N. special
rapporteur has stated clearly that “[a]
balance must be struck between respect
for human rights and the interests of
security.”86   The laws of occupation
prescribe clear limits on the actions that
can be taken by an occupying power in the
name of security.  The above discussion
has shown that throughout the ongoing
occupation the IDF, with authorization from
the Israeli government, has frequently
exceeded those limits.
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